
Background Note and Explanatory Memorandum on the Companies Amendment Bill 

Part 1: Background of and Rationale for the Bill 

1. BACKGROUND 

1.1. This Background Note is published to set out certain proposed changes to 
the Companies Amendment Act, 2008. It provides the motivation for 
substantial changes, and seeks public comment on the proposed changes. 
This Amendment Bill was first published for public comment on 21 September 
2018 and has been significantly revised as a result of engagement since then. 
For this reason, and to enable further public comment, it is published a 
second time, in amended form. 

1.2. In 2011, the Companies Act, 2008 (Act No. 71 of 2008) ("the Act"), that was 
a result of the 2004 policy review, came into effect. It repealed the Companies 
Act, 1973. The Act introduced significant changes by providing inter alia for 
business rescue, simplification of registration, social and ethics committees 
for public companies, corporate governance including financial 
accountability, and provisions relating to shareholder activism. The Act 
provides for the establishment of institutions, such as the Companies and 
Intellectual Property Commission ("the Commission"), Companies Tribunal 
("the Tribunal"), Specialist Committee in Company Law, Financial Reporting 
Standards Council and Takeover Regulations Panel. 

1.3. The Act, and the Companies Regulations, 20111 ("the regulations"), were 
implemented in May 2011. The Act was subject to review after five years of 
implementation. 

1.4. The Specialist Committee on Company Law (“SCCL”) was established in 
2011 in terms of section 191 of the Act to advise the Minister on any matter 
relating to companies law or policy. The SCCL has met regularly since its 
original appointment. 
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1.5. The Department of Trade, Industry and Competition undertook a review of 
aspects of the Companies Act in order to identify changes needed to keep 
up with the current trends and to remedy some anomalies and eliminate 
certain deficiencies in the Act as discovered with implementation. 

1.6. The SCCL proposed various amendments to the Act. The SCCL considered 
these amendments as necessary or desirable in light of various problems 
exprerienced since the Act came into operation. Other stakeholders also 
proposed some amendments. 

1.7. The original Bill was published in the Government Gazette for public 
comment on 21 September 2018, followed by extensive public engagement 
between Government and a number of interested persons and organisations. 
These included the following: 

▪ The Specialist Committee on Company Law; 

▪ South African Institute of Chartered Accountants; 

▪ Banking Association of South Africa; 

▪ South African Institute of Professional Accountants; 

▪ South African Property Owners Association; 

▪ Strate; 

▪ Johannesburg Stock Exchange; 

▪ The Institute of Directors in Southern Africa; 

▪ Independent Regulatory Board for Auditors; 

▪ Amabhungane; 

▪ Helen Suzman Foundation; 

▪ B-BBEE Commission; 

▪ Companies and Intellectual Property Commission; 

▪ Companies Tribunal; 

▪ Takeover Regulation Panel; 

▪ Association of Black Securities and Investment Professionals; and 

▪ Who Owns Whom (Pty) Ltd. 

1.8. In addition to the consultation with a range of organisations, substantial 
discussions were held with the business and labour constituencies 
represented at the National Economic Development and Labour Council 



(Nedlac). Engagement at Nedlac commenced in July 2019 and concluded in 
June 2021. This Background Note provides an insight into the position by 
various constituencies in these discussions. 

1.9. To make this Background Note clearer to members of the public, in some 
cases it uses less precise language than is set out in the Bill. For example, 
this Background Note refers in particular instances to ‘shares’ where the Bill 
refers to ‘securities’ (which may include debentures). As in all such cases 
where there is a difference between this Background Note and the Bill, the 
language in the Bill itself should be relied on. 

1.10. Members of the public and interested parties are invited to submit comments 
on the proposed changes set out in the Bill before these will be considered 
by Cabinet for approval. In particular, comments are sought on the following: 

1. the extent to which the Bill addresses concerns raised in the 
previous public consultation process regarding gaps and 
challenges experienced by practitioners following the review of the 
implementation of the Companies Act, No 71 of 2008, as amended; 

2. whether and how the changes contemplated will impact on the ease 
of doing business and the objective of eliminating unnecessary red- 
tape; 

3. the proposals on greater transparency on pay gaps and the power 
and responsibilities of shareholders and directors in this regard as 
well as specific mechanisms to deal with these issues as identified 
in the discussion below; and 

4. on the new provisions on beneficial ownership in light of the global 
effort to address anti-money laundering and financing of terrorism 
as well as on appropriate triggers for disclosure and the content of 
the disclosure. 


