
4. THE EASE OF DOING BUSINESS 

4.1. As set out in paragraph 2, and in particular paragraph 2.2.1, one of the prime 
categories of policy objectives sought to be addressed in the proposed 
amendments is the ease of doing business and conversely the reduction of 
unnecessary burdens. 

4.2. It is an important policy objective of all legislation and regulation that it should 
be cost effective. This essentially entails the costs both of administration and 
compliance should be effective. 

Administrations in many countries worldwide are becoming increasingly 
attentive to this policy objective of cost efficiency. 

4.3. As mentioned earlier in this Explanatory Memorandum clear, well drafted, 
user friendly legislation is an imperative. Not only does it facilitate efficiency 
in conducting business but, of equal importance, it reduces the cost of doing 
business. 

4.4. Another important objective in this policy domain is the necessity to eliminate 
excessive administrative burdens. This is particularly necessary in the 
context of small and medium business. Not only are excessive administrative 
and regulatory burdens costly to small business but, in addition, in many 
cases it constitutes a barrier to entry. This factor has many consequences in 
that, for example, it impacts negatively on employment creation, economic 
growth and the competitive environment. 

4.5. In Part 2 of this Explanatory Memorandum there appears a clause by clause 
description of the various proposed amendments. Without detracting from 
any of those descriptions it is appropriate to select certain of the proposed 
amendments by way of illustration how the objective of improving the ease of 
doing business is advanced. These appear hereunder. They must be 
regarded simply as a sample of numerous technical amendments all of which 
are designed to promote the ease of doing business. 



4.6. The proposal to amend section 16 of the Act gives certainty as to the effective 
date of an amendment to a company’s Memorandum of Incorporation (MoI). 
This enables the company and its stakeholders to know with precision the 
effective date of amendments to the Companies MoI. It eliminates significant 
uncertainty that currently exists. 

4.7. The proposed amendment to section 45 of the Act recognises that the 
prohibition of the provision of financial assistance by a company to its 
subsidiary did not have commercial rationality and is an unnecessary and 
costly burden. The elimination of this prohibition will greatly facilitate the ease 
of doing business in an important area of a company’s business operations. 

4.8. The proposed amendment to section 26 of the Act eliminates burdens of 
compliance for private companies, non-profits companies and personal 
liability companies. They will be relieved of the obligation to provide certain 
financial information where the public interest score is sufficiently low as not 
to justify burdening such small companies. 

4.9. The jurisdiction of the Takeover Regulation Panel in respect of private 
companies has given rise to an unnecessary overreach of regulatory 
compliance with an insufficiently rational basis. This has had unnecessary 
burdensome and costly implications. The proposed amendment to section 
118 will sensibly limit the jurisdiction of the Takeover Regulation Panel in 
respect of private companies to those companies where there is a ‘public 
interest’ as defined in the Act. 

4.10. As regards the Social and Ethics Committee, the Bill proposes that the 
Company Tribunal will have the power in a clarified procedure to grant 
exemptions to companies on application and on good cause, thereby 
reducing the compliance burden where it is appropriate to do so. 

4.11. A proposed amendment to section 90 of the Act recognises the impact of the 
new provisions in the Auditor legislation requiring Mandatory Audit firm 
rotation. This effectively limits the selection of audit firms in an economy that 
has a shortage of suitably resourced audit firms. It is therefore important to 
reduce the cooling off period of auditor involvement. This Bill will widen the 
pool of audit firms that a company will have access to and thus make it easier 
for companies to appoint suitably- resourced firms. 

4.12. There exists an unintended omission in the Act from a provision that was in 
the predecessor Act permitting an application to Court to ratify an invalid 
allotment of shares in certain circumstances where, for example, there is 



insufficient authorised capital to service such allotment. This deficiency in 
the Act continues to create unnecessary impediments to doing business and 
means that there is doubt as to the legal remedies and routes available to 
correct and validate on good cause such invalid allotment. The proposed 
section 38A will remedy this deficiency. 

4.13. The proposed amendment to section 40 of the Act will achieve important 
clarity to the ability of companies in certain circumstances to issue partly paid 
shares. This section also assists in the financing of BEE transactions. The 
major effect of the amendments is to substitute a stakeholder arrangement 
instead of a trust. The main benefit of doing this is that it eliminates any 
concerns which have been expressed on the basis of the existing provisions 
that the Trust Property Control Act will apply. This concern will be eliminated. 

4.14. There is an important amendment to section 135 of the Act which puts on the 
same basis as post-commencement finance payments by landlords of certain 
disbursements such as rates and taxes and electricity of tenants which are 
in business rescue and thus, against whom no legal proceedings may be 
instituted. This will make the business rescue process more effective and a 
realistic alternative to liquidation, thus keeping businesses open when 
otherwise they may be subject to closure. 

4.15. Certain financial reporting requirements will not be applicable to small and 
medium enterprise which have a public interest score below certain levels. It 
is unnecessary to have enterprises which really don’t operate significantly in 
the public domain to have burdensome and costly financial reporting 
requirements. 

4.16. Finally, a significant amendment is proposed to the provisions of section 
48(8)(b) which deals with buy-backs by companies of their own shares in 
excess of 5% of the issued share capital of a company or class of shares of 
the company. The approval of any such buy-backs by means of a special 
resolution is currently required. Such a requirement would be entirely 
unnecessary where the buy-back occurs on a recognised stock exchange or 
is pro-rata to all shareholders. In such circumstances the protection 
envisaged by the requirement of a special resolution is unnecessary, time 
consuming and costly. This has been removed. 


