
6. BENEFICIAL OWNERSHIP 

6.1. Transparency in respect of beneficial ownership reporting is becoming a 
matter of concern internationally. In both the United States and the European 
Union, efforts have been made to address the matter of the identity of the 
holders of the beneficial interests in a company. 

6.2. The purposes of the Companies Act include “encouraging transparency and 
high standards of corporate governance as appropriate, given the significant 
role of enterprises within the social and economic life of the nation” (section 
7(b)(iii)). The access and transparency provisions in the Act help to provide 
oversight, including by customers, suppliers, workers, the media and the 
public. It allows these parties to shield themselves from risk, help identify 
misstatement, fraud and corruption, and assist in compliance and law 
enforcement. From this perspective, the Act lacks adequate provisions to 
allow for the establishment of the identity of true owners of companies. The 
Bill corrects this by providing for a definition of “true owner” and introducing 
several measures that companies will have to implement to establish and 
report their true ownership. 

6.3. A “true owner” is defined by the proposed amendments as a natural person 
who has the power to direct the registered holder of a share with regard to 
the share or who ultimately benefits from the shareholding. In terms of the 
proposed definition in the amendments, only a natural person can be a true 
owner. The identification of the true owner is part of the broader objective of 
identifying the holders of beneficial interests in the company. The Bill 
proposes several amendments to section 56 of the Act in an endeavour to 
identify the true owner more effectively. 

6.4. In terms of the current Act, unless a company knows the identity of all the 
persons who hold a beneficial interest in its shares the company may request 
registered holders of shares to disclose the identity of holders for whose 
benefit the shares are held. The proposed amendments to Section 56 will – 

1. place an obligation on companies to require from the registered 
share holder details of the identity of persons who hold beneficial 
interests. 

2. strengthen provisions requiring that companies establish and 
maintain a register of owners of beneficial interests in its shares. 



3. require companies to publish in its audited financial statements, 
details of all persons who alone or in the aggregate hold beneficial 
interests amounting to 5% or more of the total number of shares of 
that class. 

4. strengthens the provisions for registered shareholders to disclose 
to companies who holds beneficial interests in its shares.In terms 
of the current Act, a company may request holders of shares to 
disclose the identity of the ultimate beneficial-interest holders, that 
is the juristic persons or nominees for whose benefit the shares 
are held. The Bill seeks to ensure transparency not only around 
this first tier of beneficial holders (or all nominee arrangements in 
the security register) but also to require that companies reveal the 
ultimate beneficial owners. This is the overall objective of these 
sections of the Bill. 

6.5. The definition of “true owner” in the Bill is in line with the amended Financial 
Intelligence Centre Act (FICA). 

6.6. It also aligns with that of the Financial Action Task Force (FATF), the inter- 
governmental body that develops and promotes policies to protect the global 
financial system against money laundering, terrorist financing and the 
financing of proliferation of weapons of mass destruction. The FATF states 
“beneficial owner refers to the natural person(s) who ultimately owns or 
controls a customer and/or the natural person on whose behalf a transaction 
is being conducted. It also includes those persons who exercise ultimate 
effective control over a legal person or arrangement.” 

6.7. There are a multiplicity of reasons supporting legislative measures to 
determine the ultimate owners of beneficial interests in a company. Fraud 
and tax evasion can thrive when company ownership is opaque. Company 
ownership arrangements can be misused for illicit purposes and other crimes 
including money laundering (proceeds of corruption) and terrorism finance. 

6.8. To overcome this, authorities and the public need to know not only who the 
registered shareholders of a company are, but also whether they hold those 
shares on behalf of others, and, in the case of owners that are companies or 
trusts, who ultimately own the beneficial interest in those shares. 



6.9. European Union countries, among others, have made significant strides in 
requiring beneficial ownership data to be disclosed by companies, and 
making it public. Under the Fourth Anti-Money Laundering Directive of June 
2017, all EU member states set up central registers of beneficial ownership. 
Under the Fifth Anti-Money Laundering Directive of April 2018, these were to 
be made public by early 2020. 

6.11. The Group of Twenty’s (G20) Global Framework for Tracing Beneficial 
Ownership requires members and affiliated countries such as South Africa to 
encourage beneficial owner disclosure in all their legislation governing 
business and investment institutions. Hence the SA Government has 
adopted the G20 High-Level Principles on Beneficial Ownership 
Transparency in October 2015 to prevent misuse of juristic persons and legal 
arrangements of ownership. This resulted in South Africa’s action plan to 
align relevant legislation and to set up an Interdepartmental Task Team, in 
which the Department of Trade, Industry and Competition (the dtic) and the 
CIPC participate. Establishing and disclosing the true ownership of 
companies will increase transparency including in public procurement and 
allow government and the public to monitor government procurement 
spending. 

6.12. Several other amendments contained in the Bill sets out the details of the 
system to establish the ultimate holders of the beneficial interests in a 
company. 

6.13. The current Act does not compel companies to request from holders of their 
shares to disclose the identity of the holders of the beneficial interests. It 
states that a company that suspects that shares are held for the beneficial 
interest of others “may” require the registered or suspected beneficial owners 
to declare the true state of affairs. The Bill intends to change this by closing 
the loophole of “don’t ask, don’t tell” and changing the “may” to “must”, 
requiring companies to procure this information. 

6.14. Following a request from the business representatives at Nedlac for the Bill 
to prescribe the frequency of such requests by companies, a provision has 
been inserted that companies must require this information from registered 
shareholders once every quarter, in instances where a company does not 
know the identity of all the persons who own beneficial interests in the 
company. 



6.15. It is recognised that ultimate beneficial ownership by an individual may be 
held either by a single nominee or through multiple nominees holding smaller 
levels of shares. The distinction was made in the Bill between on the one 
hand, the company requesting information from shareholders and the 
shareholder disclosing such information to the company; and on the other 
hand, the company reporting or publishing the beneficial ownership 
information. The Bill requires that all beneficial ownership be requested by 
and disclosed to the company concerned, but that the company in turn be 
required to report/publish shareholding information only in instances where 
persons in the aggregate, alone or together with other persons, own 5% or 
more of the beneficial interests of the shares in a class. 

6.16. Several of the early implementers of public beneficial ownership registers, 
including the United Kingdom and Ukraine, adopted a 25% threshold. This 
has been criticised as being too high. There appears to be increasing 
recognition internationally that the 25% threshold level leaves many relevant 
beneficial owners outside of the disclosures-net. 

6.17. According to ownership transparency advocacy groups, a lower threshold for 
publication of information is in line with current international trends. A number 
of countries have applied lower thresholds recently including Argentina (1 
share or above), Senegal (2%), Nigeria (5%), Paraguay (10%), Kenya (10%) 
and the Cayman Islands (10%). 

6.18. At Nedlac, there is consensus between business, labour and government on 
the requirement on a company to disclose/publish information only in 
instances where the threshold of 5% or more is exceeded. 

6.19. However, there are different approaches proposed as to when the 
requirement on companies to request true ownership should apply. Two 
options were identified for the scope of application of the provisions. 

1. the first option is that companies should only have to request 
information relating to true ownership from those shareholders with 



5% or more shareholding of a company. The motivation given for 
this threshold is to avoid an undue burden on shareholders and 
firms, by only requiring meaningful levels of shareholdings to be 
subject to the provision of requiring the identity of the ultimate 
owners of the beneficial interests in those shares; 

2. a second option is to make such provision applicable to all 
shareholding. The motivation given is to avoid shareholders 
fragmenting their economic interest through multiple smaller 
shareholdings held through nominee companies. 

6.20. Comments from the public will be welcome on the overall approach to 
beneficial ownership in the Bill but also specifically on the threshold for 
requiring information as to the identity of the holders of beneficial interests in 
the shares. 

6.21. It should be pointed out that two other matters of importance in Company 
Law Reform are currently being addressed by Government and the SCCL. 
These are worker representation on company boards and the extension of 
directors’ duties in favour of a multiplicity of stakeholders. These issues are 
not addressed in the Bill and will be dealt with in a further Bill to be introduced 
later this year after appropriate consultation. 


