
PART 2: CLAUSE BY CLAUSE DESCRIPTION OF THE BILL 

The purpose of many of the proposed amendments is to overcome difficulties , based on the 
experience of practitioners, identified since the implementation of the Act and the regulations 
as from May 2011. It further seeks to tackle disclosure of wage differentials in companies and 
enhance transparency in ownership of companies’ shares and financial records. Furthermore, 
the Bill intends to align the Act with modern international corporate trends. 

The section below contains a clause by clause summary of the provisions in the Bill, with a 
brief explanation for each provision. 

 Clause 1 

Clause 1 of the Bill inserts the definitions of "B-BBEE Act", "B-BBEE Commission”, 
"Treasury Regulations" and “True Owner” into section 1 of the Act, to enhance the 
interpretation of the principal Act. Furthermore, the clause proposes an amendment to 
the definition of “securities” to include only shares and debentures. 

Clause 2 
Clause 2 of the Bill proposes an amendment to section 16 of the Act by requiring that a 
Notice of Amendment will take effect 10 business days after receipt of the Notice of 
Amendment to the Memorandum of Incorporation, if the Commission, after the expiry of 
the 10 business days, has not endorsed the Notice of Amendment or has failed to deliver 
a rejection of the Notice of Amendment to the company with reasons. 

Clause 3 
Clause 3 of the Bill proposes an amendment to section 25 of the Act by requiring the 
Commission to publish the notice filed by the company in a prescribed manner. 

Clause 4 
Clause 4 of the Bill proposes an amendment to section 26 of the Act to give the right to 
any person to inspect and copy certain company records and excludes the application 
thereof to private companies, personal liability and non-profit companies that fall below 
a certain threshold. 

Clause 5 
Clause 5 of the Bill proposes an amendment to section 30 of the Act and provides that 
where remuneration and benefits are received by a director or prescribed officer of the 
company, that director or prescribed officer must be named. It further provides for the 
remuneration policy and background statement of the report not to be made subject to 
an audit. 



Clause 6 
Clause 6 of the Bill proposes the insertion of section 30A into the Act by imposing the 
duty to prepare and present a directors’ remuneration policy and remuneration report, 
the manner of compiling the report. The implementation report to be presented and the 
required approval at the company’s annual general meeting and the consequences to 
follow where the report fails to receive the required approval at the annual general 
meeting. 

Clause 7 
Clause 7 of the Bill proposes an amendment to section 31 of the Act by extending the 
existing statutory offence to a director or prescribed officer of the company, for refusing 
access to financial statements and sets out the defence available to such directors or 
prescribed officers’ of the company. 

Clause 8 
Clause 8 of the Bill proposes amendments to section 33 of the Act and requires 
companies with a public interest score that exceeds the limit set out in the Act, to file 
with their annual returns, a copy of the company’s latest financial statements. It further 
proposes the filing by every company of a copy of the security register and a copy of the 
register of disclosure of beneficial interests with the Commission to ensure transparency 
and for the Commission to make the annual return available electronically to any person 
in a prescribed manner. 

Clause 9 
Clause 9 of the Bill proposes the insertion of section 38A into the Act by empowering a 
court to validate the creation, allotment or issue of shares, which would otherwise be 
invalid, upon application before the court by a company or any person who holds an 
interest in the company. 

Clause 10 
Clause 10 of the Bill proposes an amendment to section 40 of the Act requiring partly 
paid shares to be transferred to a stakeholder and held in terms of stakeholder 
agreement, until fully paid. 

Clause 11 
Clause 11 of the Bill proposes an amendment to section 45 of the Act to exclude the 
provisions thereof from applying to the giving of financial assistance by a holding 
company to its subsidiary. 

Clause 12 
Clause 12 of the Bill proposes an amendment to section 48 of the Act that a special 



resolution will not be required when a company is implementing a share-buyback by 
means of an offer made pro-rata to all shareholders including where directors, 
prescribed officers or person/s related to a director or prescribed officer of the company 
holds shares which are the subject of the offer and will also not be required in respect 
of transactions effected on a recognised stock exchange. 

Clause 13 
Clause 13 of the Bill proposes amendments to section 56 of the Act by providing for the 
establishment and maintaining of a register of disclosure by the company of beneficial 
interests. Further it imposes an obligation on the company, where the identity of persons 
who hold a beneficial interest, including the true owner, is unknown, to request from the 
registered security holder each quarter to provide details of beneficial interest holders. 

Clause 14 
Clause 14 of the Bill proposes amendments to section 61 of the Act by providing for the 
appointment of the social and ethics committee at the AGM and requiring the social and 
ethics committee report and remuneration report to be presented at the AGM. 

Clause 15 
Clause 15 of the Bill proposes amendments to section 72 of the Act by inserting 
provisions for a public company or state-owned entities and categories of companies 
which are required in terms of this section and regulations to appoint a social and ethics 
committee, and who wish to apply for an exemption from such requirement to lodge an 
application for exemption with the Companies Tribunal, as well as the requirements for 
granting the exemption. It further provides for the appointment and composition of the 
social and ethics committee, the presentation at the AGM of the social and ethics 
committee report, the voting required for the approval thereof at the meeting of 
shareholders or annual general meeting, as the case may be, and additional 
requirements for the social and ethics committee, which includes an obligation to make 
a statement on the report and where such statement needs to be presented and 
published. 

Clause 16 
Clause 16 of the Bill proposes an amendment to section 90 of the Act as to when the 
appointment of an auditor must take place being annually at a shareholders meeting. It 
also reduces from five years to two years the cooling off period arising from an auditors 
involvement in aspects of the company. 



Clause 17 
Clause 17 of the Bill proposes the amendment of section 95 of the Act by providing that 
the employee share scheme may include the purchase of shares in the company. 

Clause 18 
Clause 18 of the Bill proposes the amendment of section 118 of the Act by providing a 
new definition of a private company for the jurisdiction of the Take-Over Regulation 
Panel over private companies. For this purpose a private company must have 10 or 
more shareholders with direct or indirect shareholding in the company and meets or 
exceeds the financial threshold of annual turnover or asset value which shall be 
determined by the Minister in consultation with the Panel. It further grants the Panel the 
discretion to exempt any particular transaction affecting a private company in terms of 
section 119(6) of the Act. 

Clause 19 
Clause 19 of the Bill proposes an amendment to section 135 of the Act by inserting 
subsection (1A), providing that any amounts due by a company under business rescue 
to the landlord in terms of a contract where the landlord has paid to any third party during 
the business rescue proceedings in respect of public utility services, company’s share 
of rates and taxes, electricity and water, sanitation and sewer charges, will be regarded 
as post-commencement financing with the appropriate ranking of preferences arising 
therefrom. 

Clause 20 
Clause 20 of the Bill proposes amendments to section 145 of the Act by determining the 
voting interest of the landlord to be equal to the amount referred to in section 135(1A). 

Clause 21 
Clause 21 of the Bill proposes amendments to section 160 of the Act by providing that 
the Companies Tribunal must stipulate the date in the administration order for the 
company to comply with, before the applicant can approach the Commission to change 
the name. 

Clauses 22 and 23 
Clause 22 of the Bill amends section 166 of the Act by providing that if the Tribunal has 
issued a certificate stating that a mediation process has failed, an affected person may 
refer the matter to arbitration. Clause 23 of the Bill proposes consequential amendments 
to section 167 of the Act by deleting certain obsolete provisions in section 167(1). 


